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~: 02.12.2022, issued by The Assistant Commissioner, CGST, Division-VI,
Ahmedabad North

374laaaf qr Tr gi uar Name & Address

1. Appellant ·

M/s. Preyash Shah HUF, 85 Aarohi Residency, 8/H Bopal 444, SP Ring
Road, South Bopal, Ahmedabad, Gujarat-380058

2. Respondent
The Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad
·North, 7th Floor, 8. D Patel House, Naranpura, Ahmedabad-380014

al{ anf#a gr 3rft 3r#gr ariahs arr aar & a a gr srr u zuenfRerfea
ha al; Tg er 3rf@alt al arfte zur atervr3a rgd aar ?]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'+lRff mcBR cpf~lffUT~
Revision application to Government of India :

(«) hr anal zyca srf@fr, 1994 c#l" 1aTRr ra ft aarg T; mci a tr
l:TRT c!5l" \:fq-1:TRf cB" ~~ 4•-F'gcb cB" sirsfa g7terr mar srefl Rra, rd qr, f@a
½?!l&lll, m far, a)sf ifra,a ha raa, ir rf, { f4ct : 110001 c!5l" cBI' fl
a1Reg t
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, .Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=f1cYI" cB1' 'ITTfrr ma ii a ht aR arar fa# qosrlr ur 37I #raj
'lJT fcRfi" vsrr a qu ruerr i ma a ma gy mf if, qr fa#Rt usI Ir aver # 'qffi
a fa#t arar zn fa8t qasrIF ff 61' l=f1cYI" 6t uf0szu # hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or 1 -1-1-A?.--w::i use to another during the course of
processing of the goods in a wareho ther in a factory or in a warehouse.
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(@) mar«a a are fan rg zu 7er # fufnu a ma h Raffo uutr zca at ma a
Uaraa zrca # Re hmu # cit ma a are fa#tg a gear fufaa gj

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if sna al Un4azyca # T@Ff fr cit sap@h Ree ma a7 n{ & sh h or2r cita
eIrr gi Rua 4a1fa nrgaa, r4la a IDxT qRa atau zur a it fear stefu (i.) +gootTRr 109 rr fgaa fag ,rq "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) €ta saga grca.(r@ta) Ra1a#l, zoo # fu 9 3ifa fafffe ua tie gg #a
9feit #, )fa arr2r uf am2er hf Raia h 'lffii cB" «fa per-snar qi or4la smr2r at
al- fat a rt fa 3mar faGr aIfv1 au arr arr g. aT gruff aiafa en
35-~ if~ it)" cB" 'l_fIBR cB" XiWf cB" Wl?:f ir3lR-6 'c!@R c/5)" mzf ~:ft" ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head ofAccount.

(2) ~fcwr.:r ~ cB" Wl?:f ugi visava qa ara qtza q;i:r "ITT 'ITT m .200/- lJfrx=r T@Ff
#tg 3th uef iara am qa ala snt "ITT 'ITT 1 ooo /- <BT lJfrx=r 'l_fIBR <BT ~ I

The revision application shall be accompanied by a fee of Rs.200/- .where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#r zyca, #4tr snraa zrca vi vars aft#a +nnf@aor ufa or@ha.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr naa zyc srf@fa, 1944 c/5)" 'cTRf 35-~/35-~ cB" 3"@7@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Ga~fr uRha 2 («)a aag srar # araar st aft, or@trwt v4hr zgc,
} Gara gyc gi hara an4l#tu nnf@ravur (free) uf?a 2hf tf)feat,
dli3l-Jc(lcillc{ 2"rel, sag1fl +rq,3al,fryaRR,G{7Iald --3oooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than ra-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated. ·

(3) zuR s am?r i a{ am#sii atrtit at rt pa silr a fry #) at y=Tar
srfar is faa st af&; gu a sh gy sft f frat udl arf aa # far;
zrenfe/fa 3r4hr =znrnf@au at ya aft zur 4hr var al ga ma fa5u srr ?t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) 1rarer1 gca 3rf@)fr 1gr7o zrerr visit@e at~-1 a sifa fefffRa fag rgIr Ua
3mar zur rhr renfenf ffua 1Tf@artarr2 r)a #tg If "CR .6.5so ha
cjj"f arara zyca f@as an sh a1Ry

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ~ 3Tix~ lWiclT cp]" m?fUT a} a fut al at sft su a1raff fan srat ? cit
hr zyea, #hr snaa zyc vi ara 3r44t nnf@erawr (arz1ff@f@) fr, 1gs2
RR8a r

(7)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

«fr ggca, #tr ala zc gi hara 3@ht mraf@raw (Rrec), #a >ffu 3lcftc;rr cfi
~ if ~ l=ltrr (Demand) zcf eta" (Penalty) cJTT 1o% qa sir aa 3rfaf ?t matfcp ,
3f@raaqfGaar 1o lswug & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994) ·

a4lascarzyeas sitataa siafa, frea@tr"a#anatii(Duty Demanded) -
(i) (section)&s 1uphasafufRaif;
(ii) fur re«a@z fezalif,
(iii) ~wl%cfrr<:rmw~ 6 Wc@'f~xrr-tr.

> uqasraifrfh«a uzdqfarrlgarar #, srfer atf@eral # fu qasfsr
farrne.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,

-0--o.4::..~::<'8r-l' Qrovided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
!F ,.-0~., G

3-;.:,'¥~\ted that the pre-deposit is a mandatory condition for filing appeal before
;{ · · \~[STAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86ti :. ,he Finance Act, 1994)2$, ~#s oder _Central Excise and Service Tax, "Duty demanded" shall include:

vrtg· ··· -~~- (1) amount determined under Section 11 D;
- ..~.....*.,.,,.,,. - (ii) amount of erroneous Cenvat Credit taken; .

(iii) amount payable ·under Rule 6 of the Cenvat Credit Rul_es. .
zr 3nrark uR arflrufrawvr#warsingee srrar yes ar avs Rauf@a. gtatrau mg zyea
h 1oyrarru3jlszibaaav Raif@a staa ausa 1ograrru#lst a»R??I

In view of above an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER IN APPEAL

M/s. Preyash Shah HUF, 85 Aarohi Residency, B/h Bopal 444, S.P. Ring Road,
South .Bopal, Ahmedabad-380058. (hereinafter referred to as 'the appellant') have filed
the present appeal against the Order-in-Original No. GST-06/D-VI/O8A/358/Preyash/
AM/2022-23 dated 21.03.2022, (in short 'impugned order) passed by the Assistant
Commissioner, Central GST, Division-VI, Ahmedabad North Commissionerate
(hereinafter referred to as 'the adjudicating authority). The appellant are holding PAN
No. AAKHP7607J.

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the FY. 2014-15, it was noticed that the
appellant had earned substantial income by providing taxable services. On the income
reflected under the heads "Sales / Gross Receipts from Services (Value from ITR)" or
"Total Amount paid / credited under Section 194C, 194I, 194H, 194J (Value from Form
26AS)" of the Income Tax Act, 1961, no tax was paid. Letters were, therefore, issued to
the appellant to explain the· reasons for non-payment of tax and to provide certified
documentary evidences for the F.Y. 2014-15. The appellant neither provided any
documents nor submitted any reply justifying the non-payment of service tax oil such
receipts.

Table-A
F. Y. Value asper Service Tax Service Tax

ITR rate Payable
•.

2014-2015 10,74,390/- 12.36% 1,32,794/

2.1 A Show Cause Notices (SCN) dated 28.09.2020 was issued to the appellant
proposing recovery of service tax of Rs.1,32,794/- along with interest, on the income
received during the F.Y. 2014-15, under Section 73(1) and Section 75 of the· Finance Act,
1994. Imposition of penalties· under Section" 77 (1) and under Section 78 of the Finance ·
Act, 1994 were proposed. Late fee was also proposed under Section 70 of the F.A. 1994.

3. The SCN was adjudicated vide the impugned order wherein the total service tax
demand of Rs.1,32,794/- was confirmed alongwith interest. Penalty of 10,000/-was
imposed under Section 77(1). Penalty of Rs.1,32,794/- was also imposed under Section·
78 of the Finance Act. Penalty of R.s.40,000/- for late filing of return under Section 70
was also imposed.

4. Being aggrieved with the impugned order passed by the· adjudicating authority,
the appellant have preferred the present appeal alongwith condonation of delay, on the
grounds elaborated below:

► They deny to accept the fact that they were duly issued the inquiry letter and the
SCN by the department as th .sue Ver received. Therefore, based on the
above fact the Order in O. is not acceptable and should be. ,

quashed.immediately.

4
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>> No investigation done by the departmentand OIO has been passed based on the
SCN which is issued merely based on data of Income Tax Department. It is not
necessary that the income shown in the Income Tax return is subject to service tax
because such income might be exempted from payment of service tax. Thus the
OIO and SCN are cryptic, vague and prejudice, hence needs to be set aside.

► As per ITR for F.Y. 2013-14, the value of taxable service provided amounts to
Rs.9,54,500/- which is less than the basic exemption limit of Rs.10 lakhs. Copy of
ITR for the F.Y. 2013-14 is submitted to substantiate the factthat the income for

. FY 2013-14 was below .the threshold limit of 10 lacs is submitted. So, the
appellant has not taken the Service tax registration as small service providers have
been given relaxation through Notification No. 33/2012 (Service tax) dated 20th
June, 2012.

' ,
, I

> As it has been stated in OIO as well as in evidences that our income for 2014-15 is
Rs.10,74,390/- hence after claiming basic exemption limit of Rs. 10 Lacs the
taxable income comes to Rs.74,390/-. As they have not collected service tax from
the customer, they claim they are eligible for cum tax benefit. Hence, the net
taxable income comes to Rs.66,206/- (Rs. 74,390/112.3612.36) and based on that
service tax @12.36% on Rs.66,206/- comes to Rs.8,183/which they have paid
through DRC-03 (ARN) - AD2411220048361 dated 14.11.2022 (CGST Rs. 8183/- +

· Interest of Rs.8135/- + Penalty of Rs. 2046). The DRC-03 is attached as proof.

. .
invoking proviso to Section 73(1) of the Finance Act, 1994. As the demand for said
period is time barred. The OIO deserves to be set aside and quashed.

► Demand is barred by limitation.and hence extended period is not invocable. The
SCN has been issued on 24.09.2020, proposing Service Tax for the F.Y 2014-15

► Allegation of suppression is not supported by proper evidences: In the case of
Uniworth Textiles Ltd. v. Commissioner of Central Excise, Raipur, 2013 (288)
E.LT. 161 (S.C.), relied upon the case of Anand Nishikawa Co. Ltd v.
Commissioner of Central Excise, Meerut,2005 (188) E.L.T. 149 (S..), held that
the burden of proving any form of mala fide lies on the shoulders· of the .one

· alleging it. It also held that the Act contemplates a positive· action which shows a
negative intention of willful default,

i •I

►, The SCN has not proved the intention of evasion of service tax and has failed to. . . .
justify the invocation of extended period underthe proviso to Section 73(1) of the
Act Reliance placed on the following decisions: Continental Foundation Jt.
Venture v. CCE, Chandigarh-I, 2007 (216) ELT 177 (S.C.) and CCE, Mumbai Iv
v. Damnet Chemicals Pvt. Ltd., 2007 (216) E.L.T. 3(S.C).

,.
!

· ·I.

I .
I

I

I

► It is submitted that the interest under the provisions of Section 75 of the Act is
not recoverable since the demand of Service Tax itself is not payabl a

. Appellant further relies on the case of Pratibha Processors v. Union o
• • • i[1996 (88) ELT 12 (SC)].

5
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► For imposition of penalty ur:der this· Section, all the ingredients of invocation of"
extended period are required. It is seen that the aforesaid penalty is leviable only
in cases of fraud, suppression of facts, wilful mis-statement, etc. with an intention
to evade service tax. Thus, penalty under Section 78 of the Act is proposed only
when an assessee commits any positive act for evading service tax. Mere failure to
disclose or declare would not amount to 'suppression'.

► Penalty invoked under Section 70(1), 77(1)(a) and 78(1) and interest under Section
75 of the Act against the appellant vide impugned OIO also needs to be set aside.

4.1 On going through the appeal memorandum, it is noticed that the impugned
order was issued on 02.12.2022 and the same was received by the appellant on
12.12.2022. However, the present appeal, in terms of Section 85 of the Finance Act, 1994,
was filed on 23.02.2023 i.e. after a delay of 11 days from the last date of filing appeal.
Therefore, the appellant have filed a Miscellaneous Application seeking condonation of
delay citing the reasons that the Appellant was not able to understand the legal
background of the OIO. The Appellant received such kind of legal document for the.first
time during his entire course of business and therefore he took some time to understand
the matter and henceforth, the Appellant was in search of legal counsel which caused
the delay. They therefore requested to condone the delay which was within the
condonable period.

5. Personal hearing in the matter was held on 28.07.2023. Shi Nitesh Jain,
Chartered Accountant, appeared on behalf of the appellant. He reiterated the
submissions made in the Miscellaneous Application seeking condonation of delay and
the submissions made. in the Appeal Memorandum. He submitted that the appellant was
eligible for threshold exemption and liability thereafter, was fully discharged with
applicable interest and penalty, after the show cause, but before issuing the impugned
order, which has not been taken into account by the adjudicating authority. Copy of
Challan and the submission through email is attached. If the same is considered, the
liability of the appellant is nil. Therefore, he requested to set-aside the impugned order.

6. Before taking up the issue on merits, I will first decide the Miscellaneous
Application filed seeking condonation of delay. As per Section 85 of the Finance Act,
1994, an appeal should be filed within a period of 2 months from the date of receipt of
the decision or order passed by the adjudicating authority. Under the proviso appended
to sub-section (3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered
to condone the delay.or to allow-the filing of an appeal within a further period of one
month thereafter if, he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the period of two months. Considering the cause of
delay as genuine, I condone the delay of 11 days and take up the appeal for-decision on
merits.

7. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made by the appellant in the appeal
memorandum as well as those made during pers · sue to be decided in
the resent case is s to wither the sari° 87or- along«n±
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interest and penalties, confirmed in the impugnigd order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2014-2015.

8. It is observed that the entire demand has been raised in the SCN based on the
income data shared by the CBDT and on the differential income on which no service tax
was paid by the appellant. The appellant before the adjudicating authority has stated
that they are providing professional service by way of: doing accounting work and
installation of tally software. They claim that they have not obtained registration as their
taxable income during the F.Y. 2013-14 was Rs.9,54,500/- which is less than the threshold
limit exemption of Rs.10 lakhs hence they are exempted from the payment of tax during
the F.Y. 2014-'15. I have gone through the ITR filed for the A.Y -2014-15, wherein the
income from Sale of Services for the F.Y. 2013-14 is shown as Rs.9,54,500/-·. As the·
taxable income during the F.Y. 2013-14 is below the threshold limit of Rs.l0·lakhs, I.find
that the appellant is eligible for the exemption extended underNotification No.33/2012
ST dated 20.06.2012. However, I find that the said notification provides exemption to the
taxable services of aggregate value not exceeding ten lakh rupees in any financial year
from the whole of the service tax leviable thereon under Section 66B of the said Finance
Act.' In the F.Y. 2014-15, the aggregate value of taxable services rendered by the
appellant is Rs.10,74,390/- therefore the appellant shall be eligible for exemption only
upto Rs.10 Lacs.. They shall have to pay service tax on the taxable value of Rs.74,390/.

. .

8.1. The appellant further claim that they are also eligible for the cum tax benefit as
they have not collected any tax from their customers. It is observed that Hon'ble Tribunal
in the case of Commissioner v. 1dvantage Media Consultant [2008 (JO) S. T._R. 449
(Tri.-Kol.)] has held that Service tax being an indirect tax, was borne by consumer of
goods/services and the same was collected by assessee and remitted to government and
total receipts for rendering services should be treated as inclusive of Service tax due to
be paid by ultimate customer unless Service tax was paid separately by customer. This
decision. has been maintained by the Apex Court as reported in 2009 (14) S.T.R. J49
(S.C.). There are endless quasi judicial and judicial decisions on this issue hence, I find
that this benefit is required 'to be extended to the appellant and accordingly the tax
liability shall be as per the table below:

Tax after granting Cum Tax Benefit

F.Y. Taxable. Service tax Taxable Value S.Tax
Value rate {Gross Payable

Value100/112.36%)

1 2 3 4 5

2014-15 74,390 12.36% 66,207 8,183/

· 9. ·As per the discussion held above, I. find that the demand of Rs.8,183/- is
sustainable on merits. When 'the demand sustains there is no est, the

. .
' same is therefore recoverable with applicable ate of interest.

7



F.No.GAPPL/COM/STP/1529/2023

¢10. I find that the imposition of penalty under Section 78 is also justifiable as it·
provides penalty for suppressing the value of taxable services. The appellant have
already paid S.tax of Rs.8,183/- + Interest of Rs. 8,135/-+ Penalty of Rs.2,046/-) vide
DRC-03 (ARN) - AD2411220048361 dated 14.11.2022 prior to impugned order dated
02.12.2022, 1, therefore, find that they are eligible for reduced penalty under section
78(1) of the Finance Act, 1994. I, therefore, uphold the penalty to the extent of
Rs.2,046/-·only.

11. As regards the imposition of penalty under Section 77 (1) is concerned; I find that
the same is also imposable. However, considering the reduction in tax liability, I reduce
the penalty imposed under Section 77(1) of the Finance Act, 1994 from Rs.10,000/- to
Rs.1,000/-. I however, uphold the late fees imposed under Section 70 for non-filing of
ST-3 Returns during the disputed period.

12. In view of the above discussion and findings, I uphold. the impugned order
confirming the service tax demand to the extent of Rs.8,183/- alongwith interest and
penalties and appropriate the same as the amount is already paid by the appellant. The
appellant is required to pay the late fees and the penalty of Rs.1000/- under section
77(1) of the Finance Act.

13. ftaafrt asf #r near4 atazrt 3qla @a t fastar
The appeal filed by the appellant stands disposed off in above terms.

p

Attested ~

l,pa«"r=
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Preyash Shah HUF,
85 Aarohi Residency,
B/h Bopal 444, S.P. Ring Road, South Bopal,
Ahmedabad-380058

Appellant

feek#e
lg (fr
Date:

The Assistant Commissioner
CGST, Division-VI,
Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

for-uploading the.OIA)
AGuard File.
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