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1. Appellant

M/s. Preyash Shah HUF, 85 Aarohi Residency, B/H Bopal 444, SP Ring
Road, South Bopal, Ahmedabad, Gujarat-380058

2. Respondent ‘
The Deputy/Assistant Commissioner, CGST, Division-Vl, Ahmedabad
‘North, 7th Floor, B. D Patel House, Naranpura, Ahmedabad-380014
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

IR TRBR BT GARIET0T YA

Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in fransit from a factory to a
warehouse or to another factory or from-ene—warehouse to another du.ring the course of
processing of the goods in a warehousg 5%%@/ hether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India,
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

Wmﬁwvwﬁwmm%mﬁ@@mwﬁnﬁ%eﬁ?@mﬁw
URT U4 9 & e m%%mvﬁaﬁwwwmﬁﬁﬁaﬁm(ﬁ) 1998
URT 109 )T fMgeRT fhy g =g

products under the provisions of this Act or the Rules made there under and such -

order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/-.where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004.

in case of appeals other than as
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respéctively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each 0.].0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. .
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled- item of the court fee Act, 1975 as amended. '
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Attention in invited to the rules covéring these and other related matter .
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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SHfeIehcH U ST 10 BUS BT & [(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994) :
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
a@f..fjf{% Rrovided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
% G*C;‘,%Q\Qted that the pre-deposit is a mandatory condition for filing appeal before
C@ESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
»qf the Finance Act, 1994) .
/# 8Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i) ~ amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules. .
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In view of above, an appeal against this order shall lie before the: Tri‘bunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

_ M/s. Preyash Shah HUF, 85 Aarchi Residerwty, B/h Bopal 444, S.Pp. Ring Road,

South Bopal, Ahmedabad-380058. (hereinafter referred to as 'the appellant’) have filed
the present appeal against the Order-in-Original No. GST-06/D-VI/O&A/358/Preyash/
- AM/2022-23 dated 21.03.2022, (in short ‘impugned order) passed by the Assistant
Commissioner, Central GST, Division-V, Ahmedabad North Commissionerate
(hereinafter referred to as ‘the ac_ﬁua’/céz"/hg authority’. The appellant are holding PAN
No. AAKHP7607). |

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the FY. 2014-15, it was noticed that the
appellant had earned substantial income by providing taxable services. On the income
reflected under the heads “Sales / Gross Receipts from Services (Value from ITR)" or
“Total Amount paid / credited under Section 194C, 1941, 194H, 194) (Value from Form
26AS)". of the Income Tax Act, 1961, no tax was paid. Letters were, therefore, issued to
the appellant to explain the-reasons for non-payment of tax and to provide certified
. documentary evidences for the FY. 2014-15. The appellant neither provided any
documents nor submitted any reply justifying the non-payment of service tax on such

receipts.
Table-A
FY. Value as per | Service Tax | Service Tax
ITR rate Payable
2014-2015 10,74,390/- 12.36% 1,32,794/-

2.1 A Show Cause Notices (SCN) dated 28.09.2020 was issued to the appellant

proposing recovery of service tax of Rs.1,32,794/- along with interest, on the income

received during the F.Y. 2014-15, under Section 73(1) and Section 75 of the Finance Act,

1994. Imposition of penalties under Section 77 (1) and under Section 78 of the Finance -
" Act, 1994 were proposed. Late fee was also proposed under Section 70 of the F.A. 1994.

3. The SCN was adjudicated vide the impugned order wherein the total service tax
demand of Rs.1,32,794/- was confirmed alongwith interest. Penalty of 10,000/-was
imposed under Section 77(1). Penalty of Rs.1,32,794/- was also imposed under Section
78 of the Finance Act. Penalty of Rs.40,000/- for late filing of return under Section 70

was also imposed.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal alongwith condonation of delay, on the

grounds elaborated below:-

> They deny to accept the fact that they were duly issued the inquiry letter and the
SCN by the department as the sa Was never received. Therefore, based on the
above*_fact the Order in Origi
quashediimmediately.
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> No investigation done by the départment:and'-OIO has been passed based on the

'SCN which is issued nj'érely based on data of Income Tax Department. It is not
necessary that the income shown in the Ihcome'Tax return is subject to service tax
because such income might be exempted from payment of service tax. Thus the
OIO and SCN are crypic, vague and prejudice, hence needs to be set aside.

As per ITR for F.Y. 2013-14, the value of taxable service provided amounts to

Rs.9,54,500/- which is less than the basic exemption limit of Rs.10 lakhs. Copy of

ITR for.the F.Y. 2013-14vis submitted to substantiate the fact that the income for

FY 2013-14 was below -the threshold limit of 10 lacs is ‘submitted. So, the
- appellant has not taken the Service tax i‘egistration as small service providers have

been given relaxation through Notification No. 33/2012 (Service tax) dated 20th
June, 2012, .

As it has been stated in OIO as well as in evidences that our income for 2014-15 is
Rs.10,74,390/- hence after claiming- basic exé_mption limit of Rs. 10 Lacs the
taxable income comes to Rs.74,390/—; As they have not collected service tax from
the customer, they claim they are eligibl'e for cum. tax benefit. Hence, the net

~ taxable income comes to Rs.66,206/- (Rs. 74,390/112.36*12.36) and based on that

service tax @12.36% on Rs.66,206/- comes to R_s’.8,183/which they have paid
through'DRC—OS (ARN) - AD2411220048361 dated 14.11.2022 (CGST Rs. 8183/- +

Interest of Rs.8135/- + Penalty of Rs. 2046). The DRC-03 is attached as 'proof.

Demand is barred by limitation and hence extended period is not invocable. The

" SCN has been issued on 24.09.2020, proposing Service Tax for the F.Y 2014-15

invoking proviso to Section 73(1) of the Finance Act, 1994. As the demand for said
period is time barred. The OIO deserves to be set aside and quashed.

A.ll'egation of suppression is not supported by proper evidences: In the case of
Uniworth Textiles Ltd. v. Commissioner of Central Excise, Raipur, 2013 (288)

- ELT. 161 (S.C), relied upon the case of Anand Nishikawa Co. Ltd v.

>

- Appellant further relies on the case of Pratibha .Processors v. Union of
- [1996 (88) ELT 12 (SC)]. -

Commissioner of Central Excise, Meerut,2005 (188) E.L.T. 149 (S..), held that

the burden of proving any form of mala fide lies on the shoulders' of the .one

alleging it. It also held that the Act conte:nplaies a positive‘actipn which shows a

negative intention of willful default,

The SCN has not proved the intention of evasion of service tax and has failed to
jusfify the invocation of extended .period u'ndervth:_e pl'oviso_to Section 73(1) of the
Act: Reliance placed on the followi'ng decisions: Continental Foundation Jt.
Venture v. CCE, Chandigarh-I, 2007 (216) ELT 177 (S.C.) and CCE. Mumbai Iv
v. Damnet Chemicals l:’vtb. Ltd., 2007 (216) E.L.T. 3 (5.0).°

It fs submitted that the interest under the provisions of Section 75 of the Act is

not recoverable since the demand of Service Tax itself is not péyable. Th:
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> For imposition of penalty under this Section, all the ingredients of invocation of "
extended period are required. It is seen that the aforesaid penalty is leviable only
in cases of fraud, suppression of facts, wilful mis- -statement, etc. with an intention
to evade service tax. Thus, penalty under Section 78 of the Act is proposed only'
when an assessee commits any positive act for evading serwce tax. Mere failure to
disclose or declare would not armount to ' suppression’.

> Penalty invoked under Section 70(1), 77(1)(a) and 78(ZL) a‘nd interest under Section
75 of the Act against the appellant vide impugned OIO also needs to be set aside.

4.1  On going through the appeal memorandum, it is noticed that the impugned

- order was issued on 02.12.2022 and the same was received by the appellant on

12.12.2022. However, the present appeal, in terms of Section 85 of the Finance Act, 1994,
was filed on 23.02.2023 i.e. after a delay of 11 days from the last date of filing appeal.

Therefore, the appellant have filed a Miscellaneous Application-seeking condonation of

delay citing the reasons that the Appellant was not able to understand the legal
background of the OIO. The Appellant received such kind of legal document for the first

time during his entire course of business and therefore he took some time to understand

the matter and henceforth, the Appellant was in search of legal counsel which caused

the delay. They therefore requested to condone the delay which was within the

condonable period.

5. Personal hearing in ‘the matter was held on 28.07.2023. Shri Nitesh Jain,

" Chartered Accountant, appeared on behalf of the appellant. He relterated the

submissions made in the Miscellaneous Application seeking condonation of delay and
the submissions made.in the Appeal Memorandum. He submitted that the appellant was
eligible for threshold exemption and liability thereafter, was fully discharged with
applicable interest and penalty, after the show cause, but before i issuing the impugned
order, which has not been taken into account by the adjudicating authority. Copy of
Challan and the submission through email is attached. If the same is considered, the
liability of the appellant is nil. Therefore, he requested to set-aside the impugned order.

6. Before taking up the issue on merits, I will first decide the Miscellaneous

Application filed seeking condonation of delay. As per Section 85 of the Finance Act,
1994, an appeal should be filed within a period of 2 months from the date of receipt of

~ the decision or order passed by the adjudicating authority. Under the proviso appended
.to sub-section (3A) of Section 85 of the Act, the Commissioner (Appeals) Is empowered

to condone the delay.or to allow the filing of an appeal within a further period of one
month thereafter if, he is satisfied that the appellant was prevented by sufficient cause

from presenting the appeal within the period of two months. Considering the cause of

delay as genuine, I condone the delay of 11 days and take up the appeal for-decision on
merits.

7. Thave carefully gone through the facts of the case, the impugned order passed by
the adjudlcatmg authority, submlssmns made by the appellant in the appeal




F.No.GAPPL/COM/STP/1529/2023

interest and penalties, conﬁ_}rmed in the impugngz'd -,.orc!ér passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise. '

" The demand pertains to the period-F.Y. 2014-2015. |

8. Ifis-cﬁbserved that th,e'e,ntire demand has been raised in the SCN based on the

. income data shared by the CBDT and on the differential income on which no service tax

was paid by the appellant. The appellant before the ‘adjudicating authority has stated
that they. are providing professional service by way of doing accounting work and

" installation of tally software. They claim that they have not obtained registration as their
~ taxable income during the F.Y. 2013-14 was Rs.9,54,500/- which is less than the threshold

limit exemption of Rs.10 lakhs hence they are exempted from the payment of tax during

- the F.Y. 2014-15. I-have gone through the ITR filed for the AY -2014-15, wherein the
" income from Sale of Services for the F.Y. 2013-14 is shown as Rs.9,54,500/-. As the

taxable income during the F.Y. 2013-14 is below the threshold limit of Rs.10-lakhs, I find
that the appellant is eligible for the exemption extended under Notification No.33/2012-
ST dated 20.06.2012. However, I find that the said notification provides exemption to the
taxable services of aggregate value not exceeding ten lakh rupees in any financial year
from the whole of the service tax leviable thereon under Section 668 of the said Finance
Act. " In the F.. 2014- -15, the aggregate value of taxable services rendered by the

“appellant is Rs.10,74,390/- therefore the appellant shall be eligible for exemption only
" upto Rs.10 Lacs. They shall have to pay service tax on the taxable value of Rs.74,390/.

8.1. The appellant further claim. that they are also eligible for the cum tax benefit as
they have not collected any tax from their customers. It is observed that Hon'ble Tribunal

~in the case of Commissioner v. Advantage Media Consultant [2008 (10) S.T.R. 449

(Tri.-Kol.)] has held that Service tax being an indirect tax, was borne by consumer of
goods/services and the same was collected by assessee and remitted to government and
total receipts for rendering services should be treated as inclusive of Service tax due to
be. paid by ultimate customer unless Service tax was paid separately by customer. This
decision. has been maintained by the Apex Court as reported in 2009 (14) S.T.R. J49
(S.C.). There are endless quasi judicial and judicial decisions on this issue hence, I find

“that this benefit is required to be extended to the appellant and accondmgly the tax
: llablllty shall be as per the table below:

Tax after granting Cum Tax Benefit

S.Tax

F.Y. Taxable | Service tax Taxable Value
Value rate {Gross Payable
" Value*100/112.36%) '
1 2 3 4 5
2014-15 74,390 12.36% | 66,207 8,183/-

sustamable on merlts When ‘the demand sustains there is no e
" same is therefore recoverable with app[lcable rate of interest.

‘As per the discussion held above, I find that the demand of Rs.8,183/- is
L,a%fw terest, the
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10. I find that the imposition of penalty under Section 78 is also justifiable as it“'
provides penalty for suppressing the value of taxable services. The appellant have
already paid S.tax of Rs.8,183/- + Interest of Rs. 8135/-+ Penalty of Rs.2,046/-) vide
DRC-03 (ARN) - AD2411220048361 dated 14.11.2022 prior to impugned order dated
02.12.2022, I, therefore, find that they are eligible for reduced penalty under section
78(1) of the Finance Act, 1994. I, therefore, uphold the penalty to the extent of
Rs.2,046/-"only. ' '

- 11.  Asregards the imposition of penalty under Section 77 (1) is concerned; I find that

the same is also imposable. However, considering the reduction in tax liability, I reduce
the penalty imposed under Section'77(1) of the Finance Act, 1994 from Rs.10,000/- to
Rs.1,000/-. I however, uphold the late fees imposed under Section 70 for non-filing of
ST-3 Returns during the disputed period. .

12. In view of the above discussion and findings, I uphold the impu'gned order
confirming the service tax demand to the extent of Rs.8,183/- alongwith interest and

penalties and appropriate the same as the amount is already paid by the appellant. The -

appellant is required to pay the late fees and the penalty of Rs.1000/- under section
77(1) of the Finance Act.
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The appeal filed by the appellant stands disposed off in above terms,
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To, ) _

M/s. Preyash Shah HUF, - Appellant
85 Aarohi Residency,

B/h Bopal 444, S.P. Ring Road, South Bopal,

Ahmedabad-380058 '

The Assistant Commissioner - Respondent
CGST, Division-VI,
Ahmedabad North

Copy to:

2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
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